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Constitutional amendments resting on shaky foundations

Less than four weeks after voters cast their ballots to choose a new Bundestag, the old
Bundestag was persuaded to approve amendments to the German constitution that relax
the limits on how much the country’s government is allowed to borrow. Although challenges
to the manoeuvre in the Constitutional Court failed, what is constitutional proper may
nevertheless not be politically wise.

In bringing forward the amendments, the likely future Chancellor, Friedrich Merz, stands
accused of going back on his word, of treating the voters’ recent verdict with disdain, and of
making concessions to the Greens which are somehow supposed to mean that nothing has
really changed.

Drawing mainly upon the record of the parliamentary debate, this post sets out the claims
and counter-claims made.



Germany has released its debt-brake: but at what political cost?

Within four weeks of its general election, constitutional amendments relaxing the rules on
how much a German government can borrow have passed through parliament and been
signed by the country’s President.

Hailed by their architect, the Chancellor-to-be, Friedrich Merz, as showing that “Germany is
back”,' the changes to what’s known as the “debt brake” have been praised by
commentators as showing that the country is ready to play a leading role.?

Positive reactions such as these dwell on the expected material benefits. Spending on
defence —including the intelligence service, cyber security and civil defence, as well as help
for states attacked in violation of international law — will from now on be exempt from the
German constitution’s “debt brake” once that spending exceeds 1% of GDP.®

The amendments also allow for the creation of a special fund worth up to €500bn to be spent
over 12 years on infrastructure — including transport, hospitals, energy, climate protection,
care and science — as well as other investments needed to achieve net zero by 2045.4

What positive reactions overlook is the political cost that Merz and the centre-right Union
that he leads have paid to get the amendments through.® Getting the amendments through
has left Merz open to accusations of breach of promise, of disdain for public opinion, and of
adopting green goals.

A breach of promise?

Nothing had been said during the election campaign to suggest that amending the
constitution would be the Union’s top priority. Yet that is what Friedrich Merz asked the
Bundestag to do, over two sessions on 13 and 18 March. The amendments were put forward
jointly with the centre-left SPD, after the two parties had begun detailed negotiations over
the formation of a new coalition.

The argument for making such radical changes at this moment had two parts. First, the
international security situation had suddenly worsened. Second, since they “belong
together” — enhanced defence capability necessitated up-to-date infrastructure too.®

This argument met with two kinds of response from the other parties. One, from the Greens,
was that they and the SPD had been urging the Union to agree to a reform like this for
months, but it had refused. The other, from the FDP, was that while the world had changed, it
was being used as a pretext for avoiding reform, setting Germany on a path towards record
levels of debt.

Although these two responses clashed with one-another, both charged the Union with going
back on what it had said during the election. The Union, said the Greens, had promised
voters that it would leave the debt brake alone.” Merz, said the FDP, was doing the opposite
of what he had said before the election.® All other parties repeated this charge in one form or
another.



The AfD described getting rid of the debt-brake as going back on a manifesto promise.® Die
Linke pointed to the contradiction between the Merz who was now asking people to trust him
to make sensible decisions with the money now available — and the Merz who before the
election had said there wasn’t any.’® The BSW spoke of the new government despising
democracy, throwing overboard everything that had been said in endless TV shows and
campaign speeches."

A disdain for public opinion?

The second accusation is that pushing the amendments through the old Bundestag — instead
of waiting a few more days for its newly-elected successor to take its place - showed a
disdain for the electorate and the verdict it had just delivered.

Asking an old parliament to approve so important a change three weeks after its successor
has been elected certainly looks odd. The German Constitutional Court rejected attempts by
parties of the left, right and centre to halt the proceedings on legal grounds.> What is legally
right, however, is not always politically wise.

In going to the old Bundestag, Merz and his colleagues provided the AfD with an opportunity
to pose as defenders not just of the will of the voters — “which should be respected in
everything you do” — but also of the constitution, whose “fathers and mothers” had only
permitted an old Bundestag to be reconvened to decide upon matters that could not be
postponed.™

The problem facing the Union is that changes to the constitution require a two-thirds
majority. In the old Bundestag, it only needed the Greens to go along with the Union and the
SPD to achieve that majority. In the new Bundestag, by contrast, it would need both the
Greens and the left-wing Die Linke.

During the debate, speakers from Die Linke emphasised that the party would support the
abolition of the debt-brake, or at least a serious reform of it. That meant, they added, that
there would be a big enough “democratic majority” in the new Bundestag to achieve such a
reform.™

Whether that majority would have agreed to the specific amendment put forward removing
any constitutional limit on defence expenditure is unclear. Chiding Merz for having to resort
to the old Bundestag, a speaker for the Greens nevertheless offered a justification for it by
observing that Die Linke was “rightly accused” of being unreliable on security matters.'

What is clear is that the amendments were put to the old Bundestag not as a matter of
urgency but as a matter of choice. The constitution says a new Bundestag shall be convened
no later than 30 days after the election. Leaving it until 25 March means it was left as long as
possible. Were urgency the only consideration, the new Bundestag could have been
convened sooner.

The advantage of putting it to the old Bundestag was that it avoided a negotiation with Die
Linke. The disadvantage of doing so was that it risks ceding the democratic high ground to



the AfD. Whether old Bundestag or new, however, there was no avoiding a negotiation with
the Greens.

Giving the Greens whatever they want — yet claiming that nothing has really
changed?
Although the election result meant that the Union did not need the Greens to form a majority

government, the opinion polls had long made it clear — and the election result confirmed -
that no two-thirds majority was to be had without them.

The Union’s relationship with the Green party is complicated. On the one hand, Black
(Union)-Green and Green-Black coalitions rule in Germany'’s first and third largest states.
35% of the German population reside there.

On the other, CSU leader, Markus Soéder, had been attacking the Greens since before the
election campaign began, apparently to head off any possibility of a Black-Green coalition.
Hostility towards the Greens among CDU supporters was said to be especially strong in the
East. Unless the CDU was careful, all of it would fall to the AfD."®

During the first debate, the SPD and the Union were still working to win the Greens over. Lars
Klingbeil, for the SPD, stressed what was on offer, including expansion of the special fund to
include climate protection and the party’s involvement in the details of both the special fund
and the reform of the debt brake.”” Merz meanwhile, simply asked them at one point: “what
more do you want?”®

By the time of the second debate, after €100bn had been earmarked within the special fund
for heating and energy networks, as well as net zero in 2045 written into the constitution,
Merz was arguing the other way. Nothing had really changed: no new state objectives had
been introduced because the state already had a duty to protect the natural foundations of
life and that duty included, according to the Constitutional Courtin 2021, climate protection
and neutrality. '°

Conclusion: the weakness beneath this two-thirds majority

When it came to the vote, the constitutional amendments received 512 votes in the
Bundestag, 70% of the total. Only one each of the representatives of the Union, SPD and
Greens voted against the amendments; none of the FDP, AfD, Die Linke or BSW voted for
them. If the ends justify the means, the parliamentary manoeuvres were a success.

Yet the way the German electoral system works means that despite being proportional, the
strength of the parties in the Bundestag always exceeds their strength as measured by the
popular vote. When the Bundestag in question is one that has just been replaced by a very
different one, the gap between the out-of-date parliamentary strength and the up-to-date
popular strength is greater still.

In February’s election, the three parties that had enough seats in the old Bundestag to vote
the amendments through secured 56.5% of the popular vote.?° Broken down by age, exit-poll



analysis shows that the percentage among those under 60 was 50%—- and among those
under 25, just 35%.%

Merz and his colleagues have got their way but it would be unwise to assume that the
German people are behind them.
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